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STATE QI SOUTT CAROLINA ) SETTLEMENT AGRIZLEMENT
/ ) -
CCOVINTY OF CHARLESTON ' )
Ihis agrcement is made this J ?)j’!:fl?l}r of Tebiuary, 2003,
Thig Settlemeut Agreement is ulered by wid belween ‘Tany Porter, Beupell MeNeil, aud
Sherwood Feuder, d(béﬂ_ Mealfee, LLI, and the South Cwoling Department of Heatth and

Ly ironmseutsl Cﬂnl’n})l (SCIDHBC).

. Recitals :

WHERLAS, Touy Forfer, Beanell MolNeil, nud Sherwood Feder, diila MoFee, T.LP
(“Meliee") are the owners of certan property located in Beaofurt Coundy an the Southeast side
ol Burut Clureh Road, near its iutersection witl Highway 28,

WHERPAS, Mcliee applied for a sformwaler peonit will SCDLIEC for developeul of
their tract of land, which covsisted ol approcimately 96 aciey. “Uhe yarlies (o Ihis agreetuent
disigroed concerning vflether Molice's application included all required iuformation.

WHEREAS, Melce commenced an action in Chreuil Conrt peeling issuunce ol i perit
an¢ volied relief The vnse wag capioned Tony Poiler, Bennett McNeil aud Sherwoud Fénder,
td/bin Melice, LI v. Soutl Caroliva Department of Health aud Enviranmental Cuan[,tCnsc.No.
2001-CPLO7-00944, |

Wl—l.til{li!‘kﬂ, The Soeuth Carolisa Constal Couservation Lengus, Sioyrn Club, South
Cuuling . Wildlife Federation, mnd Teapue of Wuwen Yoters of Georgetown Cotnly (“the
intereenors”) were permitled Lo iutervene i the litipation.

WHEREAS, The Houorable Thomas Kemnierlin Ir. issued an Order on May 2, 2002,
oncering that SCOHEC issue the perunt, along with other refief, includiog n declatation that (he
Cuustal  Zone  Mavagemeat Program was unenforecable as an dmproperly  promulgated
u:j_:.llhlliml‘ | '

WHELEAS, the case war appealed to the Court quppéuls, wind the watker way certilied
(o the Suuth Carolina Supreme Cownl fur decision on Augusl 2, 2002,

WHEREAS, the parties to this apreement seel to reach o seftlemecnt of all theit
cu ibruverties, wcloding a regolufion of all claimg and’ counterclims in the wbuve-referanced

action; and -



WLILRIEAS, this Seillement Agwuuuul‘ i intended Lo seitle nod umu‘pru.miﬂe any qud wll
clinmg which these purties suny have nuong thewsclyes or whick wiay directly or idivec Uy tyise
oul ofthe circnntances wilh tespedt Lo Lhe aboves referenced uumm

NOW, THEREFORIE, for sad o cousiderntion of the mutual prowises.und, vuadertalings
centtained hecein, of the seftlement of the above-refeienced actions, and ol uther good nod
vihable consideration, e yeceipt and suj}icie;wy ol whiclt are hereby welmowledped, and
fufending, 1o be legally bouwud, the padies lerelo agrec uy Jollows: |

k. Rpcitula: The .‘Il]ll(;ﬁ presmnnble und “WIHRBPAS” glauses we bereby meorporated
hy relerence ag folly and elleatively as i repeated verbatin liein,

2 OCIvL_starnrwnter pendil, The OCRM Dwmou of SCHIHEC will lsue a '

ttanmwater manugeent permil o Melee, LLP, which will allow the peryulies tu impuct 7.3
acres of isolated freshwater wetlimls as shown on a drawing of the proputy, a copy of which i
attz.ched hurelu and incorporuted hevein as Tixhibit A,

i, Mitjzgtion:  MclFee, LLP, and ils partners, Ia{;.fcq (o presotve 7,33 acres of

isotated freshwaler wellands Tor o total wetland preservalion ajes of .77 acres, ag woic

particnlarly shown an Fxhibit A, uttached lerslo aud incorparafed heein, Additionally, Mclfee
wil- provide ofl=sile itigution fur the impact to the 7,31 acies of wellands ay show (0 Lixhibit
a2 aul
A Dy plucing, a conservation (‘,d.‘.(.muit or deed restriction vn a 189.2 acre Lract of lud located in
———

the Big Sullehatchis River busiu aud jocated in Humpton and Colleton Loum.ics whicli is known
us e Wehard B, L'l,,énu'.lnu traet and js mare parbeulurly aliown o Exhibil B oaliached hereto and
Cincotpuiated herein,

4.0 Stormwaler Permil Respicijopg:  SCDHEC will not iequite any additivual

welland buflfers or setbucks oviside of the 8.77 acee prescivation boundary ny ohown on Xixlibit
A, SCDIIBEC futher aprees thal no additionul uundmoms will bb placed va the proposed
development oulside ol the 8.77 Loupdary ag shown on ]ﬁihlhlt A excopt that the proposed
r.leh:lopmam nf the overall tract containing 9245 acres shall comply with SCDHLEC’s
slermwater mmmgcmwt und crosion conlrol 1egulalions.

5. Clainps: Melfee, LLP, and ifs pmrtneio, hereby witldiaws and alfiomatively
weives iy claios nud causes of action ugserted in their Complaint. oFee ond its partuers also

ap e to waive auy cluims lor costs or atforneys fees ug a resull of this controversy. -
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1,0 o wlocethe appeal wag fakien, .- '
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: . .
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Exhibit “B”
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AX 1 843 681 8&02 FINGER & ANDREWS, P.A. @ooz/002

10/27/05 15:55 F

18/27/2005 16:42 8435755558 ALYSOUN EVERSDLE PAGE B2
AL HOARL:
Eligborh M, Hogoud Henry G Sior

ofan -

Edwin H, Cosper, 4 P G Aughery 10
Steves §, Kisner .
Scuremry " G Eard Huer, Commimsoner Colerman F, Buckbovse, MD

Premioting and prosecting tho henlth of the pulilic and the ensiroinaait,

October 27, 2005

. VIAFAX & U8, MAIL,
Sherwood Fender
1509 King Styeet
Beaufort, SC 29502

RE: Tony Poster et al. v. DHEC, settlement agresment
Dear Mr. Fender: ’

I have been unable to get in touch with Mr. Chandler. However, the agency will approve
ﬂwmwwmmﬂmeﬂouowhgnhmgesmm

n 2, Property Uses: any activity on or use of the Property inconsistent with the terma and ‘
purposeaoftthovmntIspmhibiM. Noaﬁnatmufthepmputyﬂ:aﬂbaaﬂawudumptm '

2.1  Transfer, ...

2.2 Development. No development activity shall be permitied except for arection of one (1)
residential house and a road to access the residence along with the installation of utilities to
sorvico one house. Thomtnlmofduturhume,mtmluﬂhgﬂnmsd.mhmwme
This includes landscaping and clearing,

why do you need a “reserved rightts” section?
You will need to onm]ﬁnmy‘Chmd'loru well

ce:  Jimmy Chamdler

Offica of Genersl Con
Churleston OfFice v 1862 MeMiltan Avenue * Suine 400 = Clirléston, SC25405 = mmmm MMBWM‘I-MM

‘ : z:01 999Z/1z/01
WOD OZHA 05 LpRSPPIEVE €
/18 3



10/27/05 15:54 FAX 1 843 681 8802 FINGER & ANDREWS. P.A. doo1/002

FINGER, FRASER & ANDREWS, P.A.
Northridge Professional Center
11 Palmetto Parkway, Suite 101
Post Office Box 24005
Hilton Head Island, SC 29925-4005
Telephone No.: (843) 681-7000
Facsimile No.: (843) 681-8802
E-Mail Address: mailbox@fingerlaw.com

Terry A. Finger
Denson H. Fraser, Jr.
Anne C. Marscher

Artbur F. Andrews

of counsel
AX (8(4)
DATE: October 27, 2005
PAGES: 22 _ (includes cover)
FAX NO.: (203) 562-1240
MESSAGE TO: Steve Lopes, Esquire
MESSAGE FROM: Terry A. Finger, Esquire
RE: Franklin Construction, LLC

THIS FACSIMILE MAY CONTAIN CONFIDENTIAL OR PRIVILEGED INFORMATION AND IS INTENDED ONLY
FOR THE RECIPIENT NAMED ABOVE. RECEIPT OF THIS TRANSMISSION BY ANY PERSON OTHER THAN
THE INTENDED RECIPIENT DOES NOT CONSTITUTE PERMISSION TO EXAMINE, COPY, OR DISTRIBUTE
THE ACCOMPANYING MATERIAL. IF YOU RECEIVE THIS FACSIMILE IN ERROR, PLEASE NOTIFY US BY
TELEPHONE AND RETURN THE ORIGINAL TO US BY MAIL.



1W/24/2085 11168 8437445847 PAGE B1/01
BIIARLY: " S
Elisahoch M, Hageod Py s
fdwin B, Covper, Bf s e
View Chelrmign
e 3 . Gleom A MeCall
Sreven €. Risner .
Sauremry €, Barl Hunoes, Calzman R Buchons, MD
Premoting and projecting vhe bealth of the poblic snd b cnvivormmen,
Qctober 24, 2005
VIAFAX & U.S. MAIL
Sh:rwoodFigdgr_
1509 King Street
Beaufort, SC 29502
RE: Tony Porter et al. v. DHEC, settiement agreement
Dear Mr, Fender:
Thank you for your call on Friday As we discussed, the is doing
. artment
help mlmmobmwmammmm&wm:}
:hm&mI;mWrmthrmyw,wﬂh
Leagne, unsure g8 to whether you had done so, 1 with
Ldint;!astweekandhanmhwhgthem. The Department will respond as quickly a8 possible
comuments, hopeflly in the next few days. Phaegrvemamﬂlhoﬂdwuhawquuﬁm&
Lealie 8. Ril
CHE CamRel OCRM
¢e:  Jimmy Chandler
Carl Roberts
SOUTH CAROLIN MENTO EALTH AND VIRONMENTAL CON :.OI'..

of!

Genenal
Charleston Offiee » 1362 MeMillnn Avenue * Suite 400 » Charleston, SC29405 * Phone: (B43) T44-5888 » Fux: (845)744-5847 * wwwacdheogov
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SMITH, BUNDY, BYBLE & BARNETT PO
ATTORNEYS AT LAW
T CEICK RAWLEY BOLLEVAWN
SULTE 100, BUILDING F
POST OFRICE HOX 1542
MOUNY PLEASANT, SC 294651542
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() 11622 CAMDEN, §C 20t20

BAX @ (B3] ABL-3406

January 15, 2003

Leslie

Slidham, Esq.

Chiefl Counsel .

OCRM DIV, OF SCDHEC
1362 McMillan Ave., S. 400
Charleston, SC 20405

Re:

Tony Porter, Bennelt McNell, Sherwood Fender, d/b/a MclFee, L.L.P.,
Raspondenls -vs- Soulh Carolina Deparlment of Health and Environmental
Control and Soulh Carolina Coastal Conservalion League, Sierra Club, Soulh
Carolina Wildlife Federation, and League of Women Volers of Georgetown
County, Appellants.

Triad Court Case No. 2001-CP-07-044

Dear Leslie:

This le'l'tél' will serve to confirm the terms and the conditions of the seftlement
reached belween Tony Porter, Bennelt McNeil, Sherwood. Fender, d/b/a Mclee,
L.L.P. and the OCRM Division of SCDOHEC.

The OCRM Division of SCDHIZC will issue a Stormwaler Management permit

(MY A25-T1mA

lo the plaintiffs which will allow the plaintilfs 16 Tmpact 7.3 1 acres of isolaled

_freshwater wellands as shown on a drawing of (e propérty prepared by

Andrews Engineering Co., Inc. dated November 25, 2002, a copy of which is
altached hereto and incorporaled herein as Exhibit "A”.

The plaintiffs, Tony Porter, Bennell McNeil, Sherwood Fender, d/b/a McFee,
[_.L.P.agree to preserve 7.33 acres of isolated freshwater wellands and
provide 1.44 acres of upldand bulfer around a portion of the presesved 7.33
acres ol isolated freshwaler wellands for a lolal welland preservation area of
8.77 acres, as more particularly shown on Exhibil "A” allached heretlo.

The OCRM Division of SCDHIEC will not require any additional welland buffers
or.setbacks oulside of the 8.77 acre preservation boundary as shown on
Exhibit "A".



Leshio Stidham, s, January 15, 2003
Chiel Counsel
OCRM DIV, OF SCOHEC

Pane 2

4. The OCRM Division of SCDHIZC agrees that no addilional conditions will be
placed on the proposed development outside ol the B.77 boundary as shown
on Exhibit “A” excepl thal the proposed developmenl of the overall racl
containing 92.45 acres shall comply with the SCDHEC's Slonmwaler
Managemenl and Erosion Control Slandards,

L5 The plainffs will provide oft-site mitigation Tor the impact Lo the 7.3 1 acres ol
wellands as shown on Exhibil "A" by placing a conservalion .easeimenl or deed
reslriction on a 189.2 acre tract of land located in the Blg Satkehalchie River
basin and localed in Hampton and Colleton Counties which is known as the
Richard 3. Herndon Tract and is more parlicularly shown on E=xhibit "B"
altached hereto and incorporaled herein.

(3. The plaintiffs will waive any claim which they may have to allormeys’ fees or
any claim which they may have arising under the conslitutions of the United
Stales of America and the Slale of South Carolina for a temporary laking of
the plainliffs’ property.

7. The plaintiffs will also consent o any motion of the OCRM Division of
SCDOHEC which seeks o vacale the Orders of the Honorable Thomas _
I[<emmerlin, Jr., daled May 1, 2002 and June 14, 2002 from which the appeal
was laken.

s expressly agreed and understood that the ferms and the condilions of he

selllement as aforesaid is binding only on Tony Porler, Bennelt McNeil, Sherwood

Fendepyd/h/a McFee, L, and the OCIRM Division of SCDHEC and does nol affecl
(H'e rigpits, if any efthe interv@nors, Soulh Carolina Coastal Conservalion League,
~sierrg Club, ‘Srtjf,;,lh CaroliperWildlife Federalion, and League of Women Volers ol
eorgelowif Counly. < '

z Ilis@‘.tﬁrﬂsﬂ‘?ﬁgwﬁ T’ F{)

EDSIV/pm
[=nes.
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| STATLE QI SOUTH CAROLINA ) SETTLEMENT AGREEMENT
/ )
S COFINTY OF CHARLESTON ' )

("his agrcement is made this J ?)‘j’ijflﬁjr of Tebiary, 2003,
This Settlemeut Apgreement is ulered by wid belween ‘Tony Porter, Beunell MeNeil, aud
shetwood leuder, dfh(ﬂ_ Melfee, LLI, and the South Cwoling Department of Heatih and

Lins i onmental Canrn}!l (SCDHBC).

_ Recitals .

WHEREAS, Touy Porfer, Deanell MeNeil, nud Sherwvood Fader, diia MoFee, T.LP
(“Meliee™) are the owners ol certamn property localed in ﬁéuufu.rt Coundy on the Soufhenst side
ol Bucut Clwreh Road, near its iutersection witl Highway 28,

WHEREAS, Mcliee applied for a sformwaler peonit wille SCDLIEC for developueul of
e Lract of land, which covsisted ol approcimately 96 acrey. Uhe yarlies fo Ihis agreetuent
disigroed conceriug wlether Molice's application included all required iuformation.

WHEREAS, Mclce commenced an action in Chreuil Conrt seeldng issuunce ol i perit
and volated relief The nse wag caprioned Tony Poiler, Bennett McNeil aud Sherwoud Fender,
d/bfn Mclice, L1 v. Soull Caroliva Departiment of Healtht aud Eoviranmental Cuan[,‘Cnsc.No.
2001-CPLO7-00944, |

Wl—l.lil(li!‘\S, The Soulh Caroling Cosstal Conservation Lengue, Sioren - Club, South
Cacolinn Wildlife Federation, nnd Teapue of Wowen Yoters of Georgetown Cotnly (“the
intervenors”) were permitled Lo iutervine  the litipation.

WHEREAS, The Honorable Thomas Kemmerlin Ir. issued an Order on May 2, 2002,
oncering that SCOHEC issuc the perunt, along with other refief, includiog n declatation that (he
Cuustal Zone  Mavagemeat Program was unenforecable a an dmproperly  pronulgated
ll:j_-'.llhllil)ll‘ | '

WHELEAS, the chse s appealed to the Court ui’Appéuis, wied the matfer way certilied
to the Suuth Carolina Supreme Cowl fur decision on Augual 2, 2002,

WHEREAS, the parties to this apreement scck to reach a sefthoment of all thei
ou ilruyersies, weloding a resolulion of all cldms ond” countercluimg in the wbuve-releranced

aciion; and -
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Exhibit “B”
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- DEPARTMENT OF THE ARMY
CHARLESTON DIETRICT, CORPS OF ENGINEERS
BE A Hagood Avenue .
GHARLEBTON. BOUTH CAROLINA 204035107

REPLY 1D
ATTENTION OF

March 22, 2001

Regulatory Diviaioh | g Z} ¢ § /W»)—w
| ] chx A

=

L/O?m/ JJ "7 o

éx <.

Mr. Ken Smoak

Sabine & Waters, Incorporated

Post Office Box 1072

Summervilie, South Carolina 28484
Re: Q-2000-263

Beaufort County
Dear Mr, Smpak!

nited States Suprema Court rulings regarding the limits of Army Corps
sdletion In wslland areas, this ietter is Intended to inform you that this office has terminated
ction concerning your unauthorized placement of flll material on a 82.45-acre tract off Burnt

rch Road, Beaufart County, South Carolina.

Howsver, a flie of all pertinent information relevant to this matter hae been made & pan
of our permanent records, and you are cautioned that any future work in waters ‘of the United
States will require a Department of the Army permit. in the future, If you are uncertain gs to
which areas or types of work require Department of the Army permits, it is strongly
recommended that you contact this office for any easistance it might offer.

A copy of this letter has been forwarded to the agencies listad belnw for thelr
informatian, .

If you have any questions concarning this m
Environmental Assessment and Enfarcem

r, please contact Mr. Paul F. Hincheliff of our
t Branch at 843-324-8044,

obent H. Riggs
Chief, Regulatory Division

Copies Furnished:

South Carolina Depariment of Health and Environmental Contro
- Office of Ocean and Coastal Resource Managemant

1382 McMlillan Avenue, Sulle 400

Charieston, South Caroling 28408 -

~ Mr. Michae! Wyiie

U.8. Environmenia! Protection Agency

Repion IV, Wetlands Protection Section 613
61 Forayth Streat




PLAINTIFF'S |

November 30, 1998

Mr, Lewis Shaw
Deputy Commissioner
Environmental Quality Control

SC Depariment of Health and Environmental Control
2600 Bull Street

Columbia, South Carolina 2520}
Dear Mr. Shaw:

My company, Sabine & Waters, Inb, in light of the recent Wilson Case and
Tullock Ruling, has some questions concerning SCDHEC/OCRM jurisdiction over
activities not regulated by the US Army Corps of Engineers (USACE).

It is our understanding that the Wilson Case ruling removed isolated wetlands
from USACE jurisdiction. Under that ruling, the Charleston District USACE is no longer
exerting jurisdiction over wetlands that are considered isolated, have no surface
connection to & tributary, are greater than 800 feet from a tributary, and have no apparent
interstate commerce connection. Areas that meet those basic conditions are considersd
not jurisdictional and activities conducted in non-jurisdictional areas are not subject to .
regulation by the USACE. In other words the USACE does not require and will not issue
a permit for activities in areas they do not regulate. Additionally, under the Tullock

Ruling, excavatior in wetlands, as long es certain conditions are met, is not a regulated
activity,

Discussions with OCRM in Charleston resulted in the conclusion that any
activity, regulated or not. regulated by the USACE, conducted in any wetland,
jurisdictional or not jurisdictional, without proper authorization will be considered in
violation of the Coastal Zone Management Program (CZMP). If OCRM deems the
project in violation becsuse of impacts to non-jurisdictional wetlands, then no state
certification or permit will be issued for the project until it is considered in compliance
with the CZMP. If the activity is conducted in & non- jurisdictional wetland and the
USACE does not require a permit, then the activity will be reviewed by OCRM and &
decision will be made if whether or not the activity would have previously been
considered consistent under the CZMP, If the sctivity would have been considered
consistent before the change in wetland jurisdictional status, but no USACE permit is
required, then mitigation must still be provided before the project can procecd If the
project would not have been considered consistent before the change in wetland
Jurisdictional status, then no state permit or certification will be issued for the project
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Mr. Lewis Shaw
November 30, 1998
Page 2

‘until it is considered in compliance with the CZMP. OCRM is conducting “business es

usual” regardless of any decision by the USACE. Wetland impacts, regardless of current
jurisdictional status, will require mitigation before any state permit will be issued by
OCRM. After a conversation with DHEC in Columbia, we understood that if the
USACE considers & wetland not jurisdictionsl, then DHEC will consider the wetland not
jurisdictional and will not require mitigetion for impacts to non-jurisdictional areas,

We are requesting guidance from your office on how to advise or explam to our
clients why they have to provide mitigation for impacts to non-jurisdictional areas in the -
coastal counties but they do not have to provide mitigation for impacts to non-
jurisdictional areas outside of the coastal counties, Our clients want to know if the
USACE considers an area not jurisdictional and does not requirc and will not issue a
permit, why and under what authority is OCRM requiring mitigation. If the area is not &
jurisdictional wetland why is OCRM regulating it under the CZMP. Does the USACE
decision and ruling only apply to areas outside the coastal counties or is it to be
considered statewide? The USACE is not requiring 2 delineation or a survey of non-
jurisdictional areas. The USACE only wents an epproximation of non-jurisdictional areas
on a plat. If the USACE does not require & delineation or survey of non-jurisdictional
wetlands, is OCRM going to require a delineation and survey? Is OCRM going to verify
the delineation of non-jurisdictional wetlands? If OCRM is not going to verify
delineations of non-jurisdictional wetlands and the USACE is not requiring & delineation
or survey, who makes the decision about project consistency under the CZMP. Finally, is
OCRM going to require surveys of nop-jurisdictional wetlands to determine mitigation
requirements?

We appreciate your atfention to this matter and look forward {0 you regponse so
we can advise our clients. :

Sincerely,

Kenneth Smoak
Director, Environmental Services
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OFFICE OF OCEAN AND COASTAL RESOURCE MANAGEMENT
Telephone (803)898-3200 Feax 898-3942

‘RECEIVE])

JAN 29 1999

p - DHEC 3
January 27, 1999 [QFFICE OF GENERAL COUNSEL;

Kenneth Smoak

Sabine & Waters

P.O. Box 1072
Sumnmerville, SC 25484

Re:  Isolated wetlands

Dear Mr. Smoak,

You have asked about the basis for coastal zone conslstenoj"
detarminations where the Corps of Engineers declines to exsrcise
jutisdiction. As you point out, the Corps of Engineers in South Caralina
does not requirs Federal parmits for activities impacting isolated wetlands
more than one-half mile from surface waters of the United States,

.+ After review of the cascs you cited and discussion with' steff, I'can”
provide the following information. I would like to address your questions
in two parts. '

Firgt, OCRM administers the Coastal Zone Management Plan
pursuant to legislative directives set forth in SC Code Sections 48-39-10 ef
seg. The Corps of Engineers administers'the Federal Clean Water Act
pursuant to 33 U.8.C. Sections 1251 et seg, There is & fundamenta]
difference between the source of the Corps' authority-and that of OCRM.
Al’chnugh, as you point out, the Corps mey not be requiring parmits for
activities in isolated wetlands because of the Wilson ruling, thers are other
permﬂ'hng programs based solely on state law for which coastal zone
consistency is required, Specifically, stormwater contro] is required by
the South Carolina Stormwater Management and Sediment Reduction Act,

‘Code Sections 48-14-10 et seq. Maintenance of water quality, including
the narrative standards found in R.61-68, is required by the South Caroli
Pollution Control Act, Code Sections 48-1-60 and -80. The Coastal Zon
Management Plan reqmres 8 coxnsistency determination for any activity
impacting wetlands in the c1ghz caastal counties, and this does not tum on\
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Office of Ocean and Coastal
Resource Mapagement

1362 McMillan Avenue, Suite 400
Charleston, SC 29405

(B43) 744-5838  FAX (843) 744-5847

To: Engineers and Wetland Consultants . 0 .
~From: Rob Mikell Manager Federal Cenification Section

“Re: Impacts to wetlands determined to be no-furisdictional by,r.be Corps of Eugm:n
-ég_}.D;t: February 11, 1999

S 'I'nc pm'poae of this memo is to ciarify the posmon of the Office of Ocean and

- Coastal Resource Management (OCRM), Department of Health and Environmental

- Control, regarding i impacts 10 wetlands determined to be non-jurisdictional by the Corps
‘of Engineers, Our desire 18 1o assist you in mmmg your clients and to resolve problems
before they occur.

Asa n:sult of two receat court rulings, the Corps of Engineers is no longer
requiring 404 permits for filling or excavating certain types of wetland systems. The two
recant court actions, commoniy known as the Wilson and Tulloch decisions, relate only
to Federal Section 404 permitting requirements. There appears to be a misconception that
because of these court decisions no other approvals are required for alterations to

l?ad:ﬁ.ﬂy-dcﬁned but non-jurisdictional wetlands. Coastal zone management policies
regarding impacts to wetlands have not changed nnce 1579; and many local development
reguiations may also govern activities in wetlands.

The Sout.h Caralina Coastal Zone Management Program, approved by the
‘legislature in 1979, established policies thit require all activities impacting salt, brackish
and freshwater wetlands be evaluated based upon specific policies governing the activity.

"This suthority to review impacts to. freshwater wetlands existed well before the Corps of
Engineers began requiring 404 permits for impacts occurring in isolated wetlands (1986).
This authority is pursuant to the State and Feceral Coastal Zone Management acts rather

than Section 404 of the Clean Water Act, which is the authority the Corps uses 1o
regulate “wetlands or waters of the U.S.”

Coastal zone consigtency cenification is required for any development activity in
the eight county coastal zone requiring & fedeal or state permit. All development permits
issued by DHEC in the coastal zone require coastal zoge consistency ceruﬁc.umn These
permits include Jaad disturbance (stormwater and gediment control) per its for

. PLAINTIFF'S
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the construction of water supply and wastewater lines and facilities, landfills, alterations
to the critical area, docks, larger septic systems, mining activities, and air quality. -

Federal permits requiring certification are mostly Corps of Enginesrs’ Section 404
and Section 10 permits. Permits issued by the U.S. Coast Guard and the Federal Aviation
Authority are other examples. Activities that use federal grants, funds or loan guarnntc-s
are also subject to certification and coastal zone conmt:ncy

Pleass be certain to advise your clients that any activity subject to issuance of 2
federal or state permit will require that a consistency determination be issued by
OCRM/DHEC. Any impact occurzing on upland or directly in wetland areas is subject to
thig review. Qur wetland poﬁcics have not changed, including our wetland master
planning policy and mitigation policy. We appreciste your cooperation and assistance in
-getting this mesmage out. Please fee! free to. contact Jeff Thompson or me if you have
any questions.

ce: Mz, Lewis Shaw, P.E.
Mz, Christopber L. Brooks
Mr, Steve Smyder
Mr. Joe Faxsner, PE.
Mr. Jeff Thampson
S. C. Department of Natural Resources
U. S. Environmental Protection Agency
U, S. Fish and Wildlife Services
National Marine Fisheries Service
U. 8. Army Corps of Engineers
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STATE QF SOUTTHCALOLINA ) SETTLEMENT AGRUEEMENT
j )
COVNTY OF CLIARLESTOM )

(his Setifement Agreement iy vatered by wl bebween Tony Porter, Beanell MoNeil, sud
Shetwood Fouder, d/bfa Mebee, LLil‘, and the South. Caroline Departmeut ol Heatth and
L onmendnl C(:nl‘l‘ll‘ll (SCHHBEC).

/
‘ Lecitaly

WHERLEAS, Touy Porfer, Dennelt MeNeil, nud Sheryood Tender, d/b/n MoPee, 1.LP
(“Meboe”) are 1he owners of certa property localed in Beaufort Counly on the Southeast side
ol Butal Chureh Road, neac ils intersection with Mightway 28,

WHEREAS, Mclee apphed for a stormwater pennit with SCDHIEC for developiuenl of
thesy tract of Jand, which consisled of approximately 96 acies. The parlies fo Whis agreewent
disiagreed conceruing whether Melices applicatlon included all requived indooaation.

WHEREAS, Molee commenced an aclion in Chreuil Court peeldug isspsnce of i penit
anc yolated reliel. The vnge wags capdoned Tony Poster, Bennett McNeil and Sheywovd Fender,
d/biw Melice, LI v, Soutls Caroling Dapartment of flealth aud Bovirpnmental Contol, Case No.
2001-CP07-00944.

Wl:l.lil(li!\‘LS, The South Carolina Coastal Couservation Lengue, Sion Club, Soull
Cocoling Wildlife Federation, nnd Feapne of Wowen Yoters of Georgetown County ("the
~inbervenory”) were permitled Lo intervene in the Jitipation, _

WHERIEAS, The Honoralile Thowmas Kemmerin Ir. issned an Order on May 2, 2002,
ovceriug i SCOHEC issuc the peoir, along with other rolicf, including n Jeclacation that the
Caustal Zone  Mapagemeut Progran was unenforceable as an improperly  promulgsted
vep nlation.

WHELEAS, the cnve wan appealed (o the Court of Appeads, niud the attor way certilicd
Lo the Suutly Corolina Supreme Const for decision on Augusl 2, 2002,

WHEREAS, the parties to this aprecment scck (o reach w settlement of all (heit
cuabruveruies, ncluding o resolnfion of all elums und coynterelwime in the ubuve-relerepoed

action; and .



WLILREEAS, this Seitlement Apreanent [o intended Lo geltle nnd cotsprowise any aund all
clivng which these pucties sy have anwong thetstlves ur which ma y directly or wdivectly wise
out of the citcamlances wilh tespedt La the aboverefecenced actions;

NOW, THEREFORE, for ond i considerntion of the uatual promises. aud vadertakings
sonained heeein, of the seltiement ol the above-relerenced actions, and of other pood nud
vihesble consideration, the rcceip amd sufliciency ol whicl are hereby selnowledped, and
inteading, 1o be logally bound, 1he padias herefo apree vy ollows:

. Rpaitnls e (‘I‘JH\:’[} preamble wud “WITEREAS” elayses we hereby incorpornted
hy relerence ne folly and elleatively as i repeated verbatin letein,

2. QCRM. _stoomwater petgil; The OCIRW Division of SCDULC will isgue a

stonmwater managewent peroil Lo dlelfee, TP, which, will allow e pernuldes o impnel 7.3
peres ol isolated Treshwater wellinds ay showu on a drawing of Lhe pfupm't}l, a copy of which i3
atteched heveto and.incorporuted herein ag Txhibit A.

3. Mitjggtion:  McFee, LLP, and ity partners, apree o presotve 7.33 acres of

isolated freshwaler wetlands for w tolal wetland preservation area of 2.77 acres, as woic
,_E_-_-——'—-‘—""l-'—'\

—

pariicidarly shown an Vixhibil. A, ultiched herelo wud incorpurated herein. Additionally, Mclee
wil. provide ofl=sile witigution for the impact to jhe 7,31 aciey ol wollands ag shown on Lixhibit
; Bt \
A Dy plucing a conservation casemenl or deed reslviction on a 1692 acre tract of luud located in
the Big Sulicehatchie River busin and Jocated o Hunpton and Colleton Counties, which is known
i
wi - he Wehard B Hémdon teaet and s more particularly ohiovwn on Exhibil Dealached hereto and

ieorputated herejy,

4. storwafer _Peonil Reypicgops:  SCOHEC will vol requie any additioual
wellund butlers or setbucks ooiside of the 8.77 acee prescrvation boundary w ghown o Yibit
A SCPLHBEC [wither agrees that no additionsl conditions will be placed ou the proposed
deselopmicot outside v the 8,77 boundary g shown on Jxchibit A excepl that the proposed
developmedt of the overall tract coutaining 9245 acres ghall comply with SCDIIECs
slermviater I'EZ;IEI.‘l'!,Ilg'L*J'llﬂl1t wd croston confrol 1epulations.

5, Clais: Melee, LLP, wul iy puloeag, hereby  withdiaws and atfumatively
weives sy claims wud causes ol action userted in Lhelr Complaint, MoFee and its partuers also

ap ee lo wuive any claing [or coala or attorneys fees as a resull of (his controversy. -



i

i Paes Comng, O Bebebaer, P Guouph its nodesiped allowey, will alsa
congenl toonay waton winde by e pabios G vieste the Oder o Thowas eoanering dafed Wluy
Lt o el the sppeal v fabien, |

7 Disnisal ol Agtions st (he carenthon ol thin Sciliement Apivenpent Appeting
settd i will nove lilw South Capalioa Suguese Cotied foe an Cader dismiasion, the nppead il

: !
cack T the lowe decizion of oy 1) 2o l

i Faltneement: Motwithatanding ihe diswissal of the aboverelerenced civil netio,
vy defiall bevosnder, any parte hereto shindl e entitfed toonpply o the Resuton Coy
Cleemic Comt oe the Aduinistntive D fadpe Divigion med olitnin vo order apadust iy othen
ety o pariies berelo vequiving speibic: pesfomuncs with the terma wid - couditions ol this
selffement ggraement The prevarbing pady shall b entitled to ceapmumble wttomeys fees and
cugty i suely nelion.

v, |‘r|i::\.'.s:l|n_\"]u;u|.|:;. Thin Settement Aprcement phud) be cantrotled by and infegpeted
i sordinnoe wich e lows of the Siate ol Sonth Cavoling and aay sol e mended ereepl in
wriping siuned by the paetien hoselo,

[0, meserability Mrovisions Shonbd aog sepaente pack of this docwnent be held

vty Lo Jiny Do yesnabdes shall yensain i Gl e and eilect

/ -'/’
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s
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Exhibit “A”
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